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Michael 1. Mard is a principal

of The Financial Valuation Principles of Transparency Speciic to Financial Analyses
Group of Horida, Inc. Mr.

Mard has been a ful-time

business  appraiser  and

expert witness for over 25

Years, spedalzing in

intangible assets, specifically

intellectual property. He has

developed analyses  that Collaboration in litigation requires transparency, but what is transparency?
have been reviewed and This is the first of a series of articles discussing and setting forth principles
accepted by the Securities of transparency relabed to business waluations and financial analyses
and BExchange Commission, performed in a collaborative process setting. This first article will propose
major accounting firms, the principles for transparency. Subsequent artickes wil provide tools and
IRS and the courts. Mr. Mard guidance related to directly implementing those principles.

has provided expert
testimony approximately 125
times related to intangible
assets, intellectual property,
business damages, marital
dissolution, shareholder Collaborative law is a process of alternative dispute resolution in which the
disputes and IRS matters. opposing parties:
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Collaborative Law

« Agree to the voluntary and free exchange of information;
+ Pledge to avoid traditional litigation in the court room; and

V al u ation « Commit to shared solutions and final resolutions.
F . - . I The collaborative process is a focused settlement process and is framed by
In anCIEI an upfront written Colaborative Law Agreement that sets forth the
. process and goals. It is similar to mediation with one key difference-there
R eportl ﬂg is often mediator. Collaborative law (and the collaborative process) is

applicable to all manner of disputes, incuding family law (perhaps the most
frequent), shareholder disputes, commercial damages, contract disputes,
lost profit disputes, intellectual property disputes (patents, trademarks
and copyrights), personal injury, employment disputes, eminent domain,
malpractice, and many other types.

Many web sites and articles related to the collaborative process reference
an ubiguitous "open communication and information sharing” mantra in
some form or another; yet this mantra is rarely if ever defined. This brings
me back to my original question-what is transparency?
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f in Transparency

Transparency is defined at BusinessDictionary.com as:

Lack of hidden agendas and conditions, accompanied by the avaiabiity ol

full information required for colaboration, cooperation, and collective

IG'EEE“‘;‘.'.-'? making.

Simply stated, a process is transparent if it can be seen through easiy,
"just as one can see easiy through a clean window.” The transparent
process must be readily understandable, and the scope of its derivative
rights and obligations must be easy to assess for each parby.
Otherwise, it is opague. A5 Dr. Zoelner points out:

... ransparancy guaranteas that concarnad parties can easly acquire the

nformation they need in order fo realstically estimate the effect of other

partias’ actions on their own positions and planned undartakings.

How is this openness to be accomplshed? What are the guidelines
assuring such openness? What spedific processes can the parties follow to
confirm transparency?

Grant Thornton, an international accounting firm, recently conducted a
survey about transparency among business executives. The firm

...asked survey respondents fo define bansparency for government
financial and perfor F ikes for

such transparency, which apply to both the public and governmeant users:

Fnce formation. Hare are thair oh

o Have a process for enswring that data you disclose are accurate
and refabla, and show that -;u.f'f.-fes:: to users.

s lndarstand the information that people want, and delver it. They
may not be sure what they need, so help them dafine it. Along

with the information you provids, show them how to get more.

e« Be 35 open as possible without creating risk. The default setting
for disclosure & amything that doas not violate sacurty or the Gw.

s PBrovide infarmation that hajps make dacisions.

o Do not just react to requests — active outreach & important,

s Ghve context fo data: show goalk. benchmarks and other

information with which to compare tham.

s Take action yoursef based on the nformation, and tell peopk
what you did. Thi includas using it to make polty and budget
decikions and to manage and improve oparations.

& Be consdious of the dolar cost of transparency. and invest wisaly in
it. Sat priofties for dischsure, and strive for the best return on

vastmant,

How can these eight transparency principles be applied to the
colaborative process? What are the specfic principles of transparency
related to business valuations and financial analyses performed in 3
collaborative process setting?

General Principles

While financial analyses and business valuations may be performed by non-
Certified Public Accountants, the CPA General Standards should be
adopted as part of any Collaborative Law Agreement Supplemental where
financial analyses are required. In fact, these principles are properly
applicable to aff colaborative professionals. These general principles are:

+ Undertake only those services that the practitioner can reasonably
expect to be completed with professional competence.
s Exercise due professional care in the performance of services.

+ Adequately plan and supervise the performance of services.

« 0Obtain sufficient relevant data to afford a reasonable basis for
condusions and findings.

Professional compeatfence means the practitioner can  exhibit the
education, skil and experience specific to the matter and apply it with
reasonable care and diligence. It 5 particularty relevant that a financial
expert has spedfic training related to the matter but, more importantly,
specific experiences similar to the matber. For instance, a wvaluation
practtioner could have satisfactory experience valuing cosely held
businesses for tax purposes. That practtioner, however, may have no
experience with such valuations in a marital dissolution or shareholder
dispute. Accordingly, that practitioner may not be famiiar with
constraining case law affectng methodologies, such as  applicable
discounts and allowances for professional (non-transferable) goodwill. If
the practitioner is unable to remedy this deficiency, he or she should
reject the assignment.

Exarcsing duwe cae B the application of competence. It & the
practitioner's quest for excelence in rendering careful and thorough
services with the diigent observation of appropriate technical and ethical
standards. This includes enhanced reporting (verbaly or writben) of
contextual information relevant to risks of litgation.

Further the practitioner must adaguatal pln and supervise staff activity
related to the assignment and obfain suficient ralevant data consistent
with acceptable industry practice to render a2 reasonable basis for
conclusions and findings.

In essence it is the practitioner's duty to complete the services in the
best interest of the public (duty to protect socety) and, in collaborative
law, as an aid to the parties and the parties through the satisfactory
completion of the Colaborative Law Agreement.

Specific Principles

In addition to the general principles outlined above, spedific principles of
transparency applicable to a financial analyst (including a business valuator)
working in a colaborative process should be adopted. These specific
principles are designed to alow the wverification, reproduction, and
evaluation of findings and condusions and are summarized here:

+ Clarity of scope of roles, responsibilities, and objectives;
+« Open process for formulating reporting;

« Public availability of information;

« Accountability and assurance of integrity;

e Shared vocabulary;

« Benchmarking or verification of work performed; and

s Fees based on time and materials.

First, clarity of scope of roles, responsibilities, and objectives should be
codified in a colaborative engagement letter signed either by both of the
parties or their counsel. The engagement letter must be specific as to the
nature of the work to be performed, including the fact that the work is
colaborative. The work wil vary depending on the nature of the matter
and might be a traditional valuation, a damage assessment, a standard of
lving analysis, or a forensic fraud investigation, for example. Specific
applicable dates should be stated. If a business valuation is required, the
standard of walue should be cdearly presented as wel as appropriate
standards to follow (such as the AICPA's Statement on Standards for
Valuation Services No. 1). The expected deliverable should be clearly
stated, whether it i schedules only or a full narrative report. Finally, the
engagement should be consistent with the Colaborative Law Agreement
and that agreement should be attached as a supplement to the
engagement letter.

&n open process for formulating reporting means the practitioner and the
practitioner's work product wil be accessible by either party at any time.
Al significant communication will include all parties and no ex parte
communication will be permitted without the permission of the exduded
party.

Al information used as source documentation should be provided by the
parties or be publicly available. There should be no proprietary data relied
upon to develop an opinion without making that data available.

The practtioner should encourage accountabiity and assurance of
integrity by providing reasonable means for the parties, who are generally
lay people, to make informed decisions based upon the work provided.
This means having tools available to verfy the work provided, induding
work product, is clearly and concisely presented without reliance upon
hidden formulas or "black box" methodologies.

The practitioner should communicate and share the relevant technical
vocabulary in a clear manner. This means the practitioner should make a
concerted effort to communicate in layman's everyday language technical
icsues that indeed may be complex. It serves no purpose for the
practiioner to develop a finding based on technical methodologies,
jargon, and regulations unless the bases for the findings can be
successfully and satisfactorily communicated to the parties.

The parties should alko have availeble 3 means of benchmarking or
verifying the work performed. This objective verification can be provided
in the practitioner's findings (such as selection of market comparables or
validation of transactions in bank statements) in a3 way that i easiy
understandable and supported by the parties.

Finaly, the practidoner's fees should not be contingent upon a
predisposed specified finding or result. Fees should be charged in the
traditional "Lodestar” manner, which s a function of time and materials.
The time charged should be reasonable and allow periodic review to
assure the parties agree that the benefits are worth the cost. The hourly
rates charged should be consistent with the practitioner's skil, education,
experience and reputation, as well as geographic expectations.

Conclusion

General and specific principles must be adopted to assure transparency of
the work performed by a financial expert in a collaborative process. There
has been much talk about transparency, but the time for general
discussion must come to an end. While the principles I've outlined are
preliminary, they are intended to form a basis for spedfic discussion and
development.

Author's Note: This series of artices will focus specfically on the
application of Collaborative Law Principles to a financial expert performing a
business valuation. Future articlkes will address:

+ The valuation process

s The asset based (or cost) approach

+ The market approach

e The income approach

+ Applicable discounts and premiums

+ Suggested checklists for use by non-appraisers
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